UNI TED STATES DEPARTMENT OF EDUCATI ON
OFFI CE OF SPECI AL EDUCATI ON AND REHABI LI TATI VE SERVI CES

NOVEMBER 29, 1993

Dr. Joseph E. Lutjeharns
Commi ssi oner of Education
State Departnent of Education
Post O fice Box 94987

301 Centennial Mall, South

Li ncol n, Nebraska 68509

Dear Comm ssioner Lutjeharns:

During the week of March 29 - April 2, 1993, the O fice of
Speci al Education Prograns (OSEP), United States Departnent of
Educati on, conducted an on-site review of the Nebraska Depart nent
of Education's (NDE s) inplenentation of Part B of the

I ndi viduals with Disabilities Education Act (Part B). The

pur pose of the review was to determ ne whether NDE is neeting its
responsibility to ensure that the State's educational prograns
for children with disabilities are being adm nistered in a manner
consistent wwth the requirenments of (1) Part B and its

i npl enenting regul ations, and (2) the Education Depart nent
General Adm nistrative Regul ati ons ( EDGAR) .

We are sending you this Report, entitled "Ofice of Special
Education Prograns Final Mnitoring Report: 1993 Revi ew of
Nebr aska Departnent of Education"” (Report). A copy of the draft
Report will be made available to individuals who request a copy.

| want to thank you for the assistance and cooperation offered by
your staff during our review. Throughout the course of the

nmoni toring process, your staff was very responsive to OSEP s
requests for information and provided access to necessary
docunent ati on whi ch enabl ed OSEP staff to acquire an
under st andi ng of your various State systens to inplenent Part B.

OSEP woul d al so |i ke to acknowl edge the hard work and diligence
of NDE staff in the devel opnent and inplenentation of the
corrective actions required by NDE s previous nonitoring Report
fromOSEP. 1In addition, NDE has nmade extensive revisions to its
regul ations, nmonitoring, and all systens for determ ning
conpliance wwth Part B requirenents through the review and
approval of NDE' s 1992-94 State plan. These revisions have
resulted in a nore effective application of both State and
Federal regulations in the schools throughout Nebraska.
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Qur mission is to ensure equal access to education and to pronote educational excellence throughout the Nation.
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It is inportant to recogni ze, however, that this Report primarily
addresses those aspects of Nebraska's special education system
that OSEP reviewed and found to be inconsistent with Federal

requi renents. Al though the Report does not discuss the nunerous
aspects of the State's special education systemthat were
consistent wth Federal requirenments, several commendations are
noted in the introduction to the Report.

The Report describes OSEP's findings with respect to the policies
and procedures that NDE has inplenented in fulfilling its general
supervisory responsibilities, in accordance with the |egal

requi renents established by Part B and EDGAR.  The findi ngs are
organi zed into five areas of responsibility, as shown in the
tabl e of contents. Appendix A of the Report provides a |listing
of the public agencies visited by OSEP. Appendi x B deli neates
the actions that NDE nust take to address OSEP' s findi ngs
regardi ng those five areas of responsibility, and to ensure
conpliance with the requirenents of Part B and EDGAR t hrough the
exercise of its systens for general supervision. Appendix C
summari zes OSEP' s response to additional docunentation submtted
by NDE subsequent to receipt of the Draft Report. It provides an
overview of NDE s response to the Draft Report where NDE

di sagreed with OSEP findi ngs, and any post-response report

nodi fications.

Menbers of OSEP' s staff are available to provide techni cal

assi stance during any phase of the devel opnment and i npl enentation
of the actions delineated in Appendix B. W |ook forward to

wor king with your staff throughout the devel opnent and

i npl ementation of the corrective actions included in the Final
Report. Please let nme know if we can be of assistance.

Thank you for your continued efforts toward the goal of achieving
better educational prograns for children with disabilities in
Nebr aska.

Si ncerely,

Thomas Hehir

Director

O fice of Special Education
Pr ogr ans

Attachnent: OSEP Final Report

cc: M. Gary Sherman
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PREFACE

This Report presents the results of the on-site review of the
Nebr aska Departnent of Education's (NDE) inplenentation of Part B
of the Individuals with Disabilities Education Act (Part B) and

t he Education Departnment General Adm nistrative Regul ations
(EDGAR), conducted by the Ofice of Special Education Prograns
(CSEP), U.S. Departnent of Education, during the week of March 29
- April 2, 1993. The purpose of this review was to determ ne
whether NDE is neeting its responsibility to ensure that the
State's educational prograns for children with disabilities are
being adm nistered in a manner consistent with the requirenents
of Part B, its inplementing regulations, and the requirenents of
EDGAR. All regulatory citations in this Report refer to sections
of Title 34 of the Code of Federal Requlations, unless otherw se
i ndi cat ed.

I n reaching conpliance determ nations for the purpose of this
Report, OSEP applied the standards established by the Part B
regul ations as they were in effect on July 1, 1991. The
Secretary published anended Part B regul ations in the Septenber
29, 1992 Federal Register. In sone cases, regulatory section
nunbers were changed in the anended regul ati ons, but neither the
wor di ng nor the substantive requirenents of previously existing
requi renents was affected. 1In this Report, OSEP has begun using
the renunbered citations for previously existing requirenents.
In those cases in which requirenents were, prior to publication
on Septenber 29, 1992 of the anended regul ations, set forth in
the Part B statute but not in regulation, OSEP has continued to
use the statutory citation. (For exanple, 20 U.S.C '1415(d)(4)
requires that public agencies nmake findings and decisions in due
process hearings available to the general public after deleting
all personally-identifiable information. Although that

requi renent has now been added to the regul ations at

34 CFR ' 300.508(a)(5)(i1), OSEP has used the citation of

20 USC '1415(d)(4) in this Report.)

The Report contains an introduction, comrendations, five
sections, and three appendices. The introduction briefly

descri bes OSEP' s review process and includes a description of
Nebraska's structure for providing special education prograns.
Each of the five sections of the Report sets forth: (1) a
statenent of the legal responsibilities which NDE is required to
fulfill in order to ensure that public agencies neet the



requi renents of Part B and EDGAR, and (2) OSEP' s fi ndings
concerning NDE s inplenentation of its responsibilities.

The Tabl e of Corrective Actions at Appendi x B delineates the
actions to be carried out by NDE in order to ensure correction of
areas of nonconpliance identified in the Report. The table

i ncl udes each area of nonconpliance and the required corrective
action. NDE w !l have 15 days fromreceipt of the final Report
to request, and justify, the revision of any required activities
or tinelines in Appendi x B.

Wth respect to the identified areas of nonconpliance in Appendi x
B, NDE nust take steps to cone into inmediate conpliance with the
appl i cabl e requi rements under Part B and EDGAR, including (1)

di sconti nuing the nonconpliant practice; and (2) informng al
agencies, if necessary, of the procedures required to conply with
Part B. In addition, if State regulations, statutes, or

adm nistrative policies are inconsistent with Part B

requi renents, NDE al so nust take steps to ensure that the

af fected docunents are appropriately revised within the specified
tinelines.

Appendi x C sumrari zes OSEP' s response to additional docunentation
subm tted by NDE subsequent to receipt of the Draft Report. It
provi des an overview of NDE s response to the Draft Report where
NDE di sagreed with OSEP findings, and any post-response report
nodi fications.



| NTRODUCTI ON

In order to be eligible to receive Part B funds, NDE is required
to meet the eligibility requirenments of Section 612 of Part B (20
USC ' 1412(6)), which provides:

The State educational agency shall be responsible for
ensuring that the requirenents of this part are carried out
and that each educational programfor children with
disabilities wthin the State, including each program

adm ni stered by any other public agency, is under the
general supervision of persons responsible for educational
prograns for children with disabilities in the State
educati onal agency and neets the educational standards of
the State educational agency. [See '300.600(a).]

In addition to NDE s general supervisory responsibility,

NDE is required to carry out certain activities in order to
ensure that public agencies carry out their specific
responsibilities related to the Part B and rel evant EDGAR
requi renents, including those at '300.121 (free appropriate
public education), '300.128 (child find), ''300.340-300.350
(i ndividualized education progranms (I1EP)), ''300.500-300.515
(procedural safeguards), ''300.530-300.543 (protection in
eval uation procedures), ''300.550-300.556 (least restrictive
environment (LRE)), and ''300.560-300.575 (confidentiality of
information). These activities are to:

(1) include in its annual program plan, a copy of each
State statute, policy and standard that ensures the
specified requirenments are net (See ''300.121-300.154);

(2) require public agencies to establish and inpl enent
procedures that neet specific requirenments, including those
identified above (See ''300.220, 300.341, 300.501, 300.530,
and 300. 550);

(3) nonitor to ensure that public agencies inplenent al

necessary requirenments, including those identified above
(See ''80.40, 300.402, 300.556, and 20 USC ' 1232d(b)(3));
and

(4) require that applications for Part B funds include



procedures to ensure that the public agency's procedures are
consistent wwth the requirenents of '300.128 (child find),

' 300. 226 (parent involvenent), '300.340-300.356 (IEP)

' ' 300. 550- 300. 553 (LRE), ''300.560-300.575 (confidentiality
of information) (See ''76.770, 76.400 and 300. 220- 300. 240) .

| nfformati on gathered by OSEP as part of its nonitoring review
denonstrates that NDE did not, in all instances, establish and
exercise its general supervisory authority in a manner that fully
ensures that all public agencies in the State conply with the
requi renents of Part B and EDGAR. Wiere findings are based, in
part, on data collected fromstudent records and | ocal staff
interviews, OSEP does not conclude that the identified instances
of nonconpliance establish that simlar problens are present in
all public agencies in Nebraska. However, because NDE s systens
for ensuring conpliance have not been fully effective for the
reasons cited in this Report, OSEP requires NDE to undertake
certain corrective actions to inprove its systens for ensuring
St at ewi de conpliance with EDGAR and Part B.

OSEP _REVI EW PROCESS: Beginning in January of 1993, the OSEP team
of Ms. Sheila Friedman, M. Charles Laster, M. Douglas Little,
and Dr. Jane WIlians reviewed the Nebraska State plan as well as
public agencies' policies, procedures, plans, standards, and

ot her rel evant docunents relating to the inplenentation of

Part B. On February 22, 1993, a public neeting was conducted in
Li ncol n, and on February 23, a tel econference was conducted to
include five sites across the State. These neetings were held in
order to solicit coments fromparents, teachers, admnistrators
and ot her concerned citizens regarding NDE' s conpliance with

Part B and EDGAR. During the week of March 29 - April 2, 1993,
the OSEP teamof Dr. WIllianms, and M. Little made site visits to
four school systens, and M. Laster and Ms. Friedman visited a
State operated facility. The teans reviewed student records, and
i nterviewed public agency personnel, and the State's systens for
ensuring public agencies' conpliance with Part B and EDGAR wer e
reviewed across all agencies. During the time of the site
visits, the Team Leaders, Ms. Friednman and M. Laster, renmained
in the State capital for the remainder of the week, interview ng
State agency staff who are involved in the adm nistration and
supervi sion of educational programs for children with
disabilities. Upon returning to Washington, D.C., OSEP conpleted
its analysis of the information collected and prepared its draft
Report. The draft Report was issued on Septenber 7, 1993. NDE




submtted a response to the draft Report on Cctober 6, 1993. The
draft Report has been subsequently revised as appropriate in
response to additional docunentation submitted by NDE, to
conprise this final Report.



DESCRI PTI ON OF NEBRASKA' S SPECI AL EDUCATI ON SYSTEM The NDE' s
central adm nistrative office, under the direction of M. Gary
Sherman, is located in Lincoln, and is staffed with 18

prof essional and five support personnel. There are two regional
offices in the State, one located in Omha, with two NDE staff,
and one in Scottsbluff, wth one professional staff person.

There are approxinmately 34,172 children with disabilities from
birth through the age of 21 served by 750 public agencies in
Nebraska. Due to the predom nantly rural nature of the State,
NDE has established 17 Educational Service Units (ESUs), that
consi st of geographic groupings of the public agencies, and are
responsi bl e for providing supplenentary educational services in
all areas of education. The ESUs were established by State
statute for the purpose of "nore effective utilization of
resources to support the public school systens of the State."
NDE staff conduct the majority of their technical assistance and
conpliance efforts through the ESU structure.

NDE has initiated major reforns throughout the State in the |ast
five years, conpletely restructuring its systens for nonitoring
(now known as program standards review) and provision of

techni cal assistance. NDE characterizes its relationship with

t he public agencies and ESUs as a partnership, where all entities
wor k cooperatively to establish prograns and services designed to
ensure quality educational opportunities for children with

di sabilities.

NDE' s program standards review is an ongoing five year process
for nonitoring each public agency for conpliance with Part B
requi rements.! This nulti-stage process begins in the first year
of the cycle (step one) wth the identification of areas to be
reviewed statew de (the programrevi ew standards) that have been
determ ned by the Special Education Advisory Council to be of
"significant inportance for statewi de review. " These standards
wll be reviewed across all public agencies during the course of
the five year cycle. During step two, the policies, procedures
and forms fromthe public agencies to be nonitored are reviewed
to determ ne how and when they are inplenented and who is
responsi ble for inplenmentation. If this information cannot be

! OSEP notes that 1992-93 is the first year of full inplenentation of
t he revi sed program standards revi ew process.



determned froma review of the information provided by the
public agency, an interview for clarification is scheduled with
representatives fromthe public agency during step three. Also
during this step, a review of findings fromconplaints, due
process hearings, and previous program standards reviews is
conducted. During step four, NDE works cooperatively with the
public agency to devel op a nenorandum of understandi ng ( MOU)
regardi ng the upcomng onsite review. The MOU specifies the date
of the review, the specific standards to be revi ewed, the
participants in the review, and the sanpling rate to be used.
The net hod of selection of the individual standards to be
nmonitored during step four is called the focus standards

sel ection process. This process occurs throughout steps one
through four. The standards that conprise the review for an

i ndi vi dual public agency are identified through the policies and
procedures analysis, interviews, previous letters of findings,
conpl ai nts, appeals and other reports submtted to NDE, in
addition to those standards specified by the Special Education
Advi sory Comm ttee. Subsequent to the devel opnent of the M,
the onsite review is conducted, and a report is issued to the
public agency. The public agency nust respond within 45 days
with a plan for resolution, which nust include the specific
actions that the public agency will take and a tineline to
correct the deficiencies. Step five enconpasses the entire
process for correction of all identified deficiencies, including
NDE' s procedures for assessnent of penalties for public agencies
whi ch do not adhere to the tinelines set forth in the plan.

NDE' s utilizes a one-tier systemfor due process hearings, in
which a witten request for a hearing nust be filed with NDE
Hearings are assigned by the Legal Counsel's Ofice to a hearing
officer froma list of hearing officers maintai ned by NDE

Assi gnnents are based on geography, availability, and
requirenents for inpartiality. Either party to a hearing may

t hen appeal the decision of the hearing officer by filing a civil
action in a State or Federal court.

10



COVMENDATI ONS

The focus of OSEP s conpliance nonitoring is the determ nation of
the extent to which a State is providing prograns to children
with disabilities in conpliance with the requirenents of Part B
and EDGAR, and the focus of this Report is the specification of
areas in which NDE' s systens have not been fully effective in
ensuring conpliance with those requirenents. OSEP woul d,
however, like to cormmend NDE for the followng initiatives that
denonstrate NDE s | eadership to ensure quality prograns and
successful outcones for students wth disabilities:

1. The Nebraska Di agnostic Resource Center (NDRC), located in
Cozad, is adm nistered through the Special Education Ofice of
NDE. NDRC provi des assi stance and support to public agencies in
the areas of assessnent, material s/resources and inservice
training. The evaluation services available to individual public
agencies include provision of a full interdisciplinary
educational evaluation, including an onsite intake, exit

staffing, and follow ups as appropriate. NDRC al so provides
speci ali zed consultation services to public agencies in the areas
of education of students with head injuries, vocational special
needs, comunity living, early childhood, and children with
behavi oral and enotional problens.

2. The Nebraska Special Education Teacher Support System s
Teacher Support Cadre (Cadre) serves as a val uabl e resource for
teachers of children with disabilities in Nebraska. Cadre
personnel provide instructional support and assistance primarily
to teachers of children with sensory inpairnents and ot her | ow

i nci dence popul ati ons throughout the State. This unique approach
to techni cal assistance provides direct support to the many rural
areas in the State with | owincidence popul ations. Public
agencies may request individuals fromthe Cadre to provide onsite
consultation in the selection of instructional strategies,

nmodi fication of curriculummaterials, devel opnent of behavi or
managenent prograns, and provision of training for teachers,
paraeducators and parents. At the tine of OSEP's visit, NDE
projected that the Cadre woul d provide consultation and inservice
training to 58 public agencies wth 1,042 educators during the
1992-93 school year.

3. The State of Nebraska was awarded a Federal Systens Change

11



Grant in 1991 to assist public agencies in facilitating the
transition fromschool to adult life for youth with disabilities.
The maj or conponent of the grant is to provide subgrants to

i ndi vi dual public agencies to enploy rehabilitation counselors.
NDE funded nine sites in 1991 and will fund an additional nine
sites in 1993. The counselors provide direct consultative
services to individual students, and train and consult with
teachers and ot her service providers in public agencies

t hroughout the ESUs. A Special Services Endorsenent Program for
school rehabilitative counsel ors has been devel oped in
cooperation with the University of Nebraska at QOmaha. The
courses are attended by teachers, parents and adm nistrators

t hroughout the State through a satellite broadcast system In
addition, a Transition Advisory Commttee was fornul ated,

consi sting of parents, teachers, admnistrators, enployers, and
representatives fromother agencies, such as the Departnent of
Labor, Departnent of Health, Social Security, and the Departnent
of Social Services. The Conmttee coordinates the efforts of

t hese organizations in providing transition services to students
with disabilities in Nebraska, gathers nmaterials, sets
priorities, and assists public agencies in devel oping |inkages
and cooperative agreenents in the comunities.

4. Parents Encouraging Parents is an annual conference, begun in
1985, for parents and foster parents of children with
disabilities, and is attended by approxi mately 100 i ndi vi dual s.
Participants are informed of their due process rights, and State
and Federal |egislation which inpacts on special education, and
are instructed in effective nethods of participation in the |IEP
process. The conference provides parents of children with
disabilities with an opportunity to share ideas and i nformation
on parenting and educating a child wth a disability.

5. Information on assistive technol ogy devices and services is
avai l abl e to consuners through the Nebraska Assistive Technol ogy
Project. The geography of Nebraska that includes both expansive
rural areas as well as urban settings was a major consideration
in devel oping the goals and objectives of this project. The
project utilizes a toll-free nunber to provide infornmation on the
availability of assistive technology, the costs and possible
sources of funding. A peer support network of vol unteers was
established to put individuals with disabilities and their famly
menbers in touch with each other. Individuals can benefit from

t heir experience in purchasing, using, custom zing, maintaining

12



and repairing technol ogy devices by talking with other technol ogy
users. Wirkshops and training sessions that teach participants
about assistive technol ogy are anong the project activities
conduct ed t hroughout the State.

13



| . STATE EDUCATI ONAL AGENCY MONI TORI NG

NDE i s responsi ble for the adoption and use of proper
met hods to nonitor public agencies responsible for carrying
out special education progranms. 20 USC '1232d(b)(3)(A).

Fl NDI NGS:

1. OSEP finds that, in sonme cases, NDE did not adopt and utilize
effective nethods to identify areas of nonconpliance of public
agencies providing services to children with disabilities, as
denonstrated by the foll ow ng:

OSEP finds that the procedures that were in effect at the tinme of
OSEP' s visit did not include a nethod to determ ne conpliance
regarding the follow ng requirenents:?

TABLE |
NO METHOD TO DETERM NE COVPLI ANCE

Federal Requirement Description
' 300.303 Functioning of hearing aids
' 300.305 Program options
' 300.307 Physical education
' 300.348(c) Private school placements (responsibility for compliance with Part B)
' 300.503 Independent evaluations
' 300.504(c) Procedures when parents refuse consent
' 300.504(d) Consent not required as condition of benefit
' 300.531 Preplacement evaluation
' 300.533(b) Placement procedures
' 300.541 Criteria for determining existence of SLD
' 300.550(a) Least restrictive environment - General
' 300.562(c) Parents presumed authority
' 300.567(a) Amendment of records at parents request
' 76.652 - 76.662 Participation of children enrolled in private schools
' 76.683 Health or safety standards

2 At the time of OSEP's visit to the SEA, NDE staff was in the process of revising its program review
standards to include the individual content items included in the table in this section of the Report. Inits
response to the draft Report, NDE submitted revised indicators to be included in its program standards review
procedures that address each of these requirements.
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|| Federal Requirement Description ||

|| ' 76.731 Records related to compliance ||

2. OSEP reviewed NDE's nonitoring materials and procedures and

determ ned that NDE s system does not, in all instances, collect
sufficient information to ensure that all public agencies are
meeting the follow ng requirenent: '300.501 - Establishnent and

i npl emrentati on of procedural safeguards - NDE s nonitoring
standard at 004. 08A requires each public agency to devel op and
adopt policies and procedures for all special education prograns
governing the followi ng areas: identification, evaluation and
verification, individualized education prograns, placenment in the
| east restrictive environnent, confidentiality, procedural

saf eguards, conprehensive system of personnel devel opnent,
transportation and surrogate parents. The standard and
concomtant indicators for determ ning conpliance are not

speci fic enough to ensure conpliance with each of the procedural
saf eguards at ''300.500 - 300.514 and 20 USC ' 1415(e)(4)(B). As
a result, public agencies in the State did not establish all of
t he procedural safeguards at ''300.500-300.514 and 20 USC
'1415(e)(4)(B). (See Section IIl on page 8 of this Report.)

3. OSEP has determ ned that NDE has not inplenented a nethod to
ensure that youth with disabilities who are incarcerated receive
a free appropriate public education (FAPE) in accordance with an
| EP. OSEP reviewed the Policies and Procedures Minual,
Individuals with Disabilities Education Act, the docunent
governing the adm ni stration of special education prograns in the
Department of Corrections (DOC) facilities. This docunent
indicated that DOC is the agency in Nebraska responsible for the
identification, evaluation, placenment and the provision of

speci al education and related services to youth with disabilities
incarcerated in DOC facilities. OSEP also interviewed the DOC
adm ni strator responsi ble for all educational prograns in DOC
facilities, including special education progranms. The DOC

adm nistrator infornmed OSEP that although there were

approxi mately 240 school -aged youth between the ages of 16 and 22
incarcerated in the five adult correctional facilities operated
by the DOC in Nebraska at the tinme of OSEP's visit, only one

i ndi vidual received any speci al education services.

OSEP al so interviewed an NDE adm ni strator responsible for
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ensuring that all educational prograns for children and youth
with disabilities, including individuals with disabilities under
the age of 22 who are conmmtted to DOC facilities, are under
NDE' s general supervision. Wile NDE acknow edges its
responsibility to ensure conpliance regardi ng speci al education
progranms in DOC facilities, it informed OSEP that nonitoring
procedures for special education prograns in DOC facilities have
been devel oped but not i npl enent ed.

1. STATE EDUCATI ONAL AGENCY REVI EW AND APPROVAL OF LOCAL
EDUCATI ONAL AGENCY APPLI| CATI ONS

A. Federal regulations establish the requirenents that nust be
satisfied as a condition for distributing Part B funds to
LEAs. ''300.180-300.240. NDE is responsible for devel oping
procedures that applicants nmust foll ow when submtting
applications for Part B funds, for providing assistance in
applying for funds, and for approving applications that neet
Federal requirenments and for disapproving applications that
do not neet Federal requirements. ''76.770, 76.400(b) and
(d) and 76. 401.

Description of NDE's LEA Application process: NDE requires
applicants for Part B funds to submt an Individuals with
Disabilities Education Act Part B Application (Special Education
Plan and Budget) annually. This information consists of child
count data, assurances, and budgetary information. Prior to this
school year, public agencies signed a Statenent of Assurance
indicating that Part B policies and procedures were being

i npl emented. I n October of 1992, NDE inplenented a new process
requi ring each public agency to submt current policies and
procedures for review and approval by NDE. At a m ninum these
policies and procedures were to include the information
identified in the NDE s Policies/Procedures Technical Assistance
Docunent. All public agencies' special education policies and
procedures were reviewed by NDE Special Education Ofice staff
using NDE's Policies and Procedures Checklist. |In succeeding
years, public agencies will submt an assurance with the Part B
application indicating that its nost current policies,
procedures, and fornms are on file at NDE. Public agencies wl|
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furni sh copies of policies and procedures with the application
only if different fromthe previous year.

Fl NDI NGS:

1. OSEP has determ ned that NDE has approved LEA applications
that do not neet all Federal requirenments. OSEP reviewed
assurances, policies and procedures, and other infornmation from
each of the public agencies that were visited to determ ne

whet her these docunments were consistent with all Part B and EDGAR
requi renents. Federal requirenents not addressed, inconpletely
addressed, or incorrectly addressed in these LEA applications are
described in Table 113 Areas in the chart that are identified
with an "A" indicate that the public agency did not include this
requirenent in the LEA application. An "I" on the chart
indicates that the information provided was either inconplete or
incorrect. An explanation is provided for each area so

i dentified.

TABLE [1: LEA APPLI CATI ON: CONTENT OF PUBLI C AGENCY
APPLI CATI ONS*

%Public agency E is funded under the Chapter 1 State
Operated or State Supported Prograns for Handi capped Chil dren
program This agency is required to submt an application
based on the requirenents set forth in Chapter 1 (See Part
302.31 - Chapter 1 State Qperated or Supported Prograns for
Handi capped Children progran). Public agency E is therefore
not required to
submt a Part B application. OSEP reviewed the Chapter 1
application submtted by Public agency E and determ ned that
the content included in this docunent is fully consistent with
the Chapter 1 requirenents.

4 During the 1992-93 school year, NDE identified certain
required Part B policies and procedures that were either not
addressed or were inconpletely addressed in the LEA
applications frompublic agencies A and C. Because NDE has
already identified those policies and procedures from public
agencies A and C that were inconsistent with Federal
requi renents, OSEP' s analysis of the policies and procedures
fromthese two agencies do not include those requirenents that
were already identified by NDE as deficient.
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Key: A = ABSENT I = | NCOVPLETE or | NCONSI STENT

Agenci es

Requi r enent

'300.221 Confidentiality

300.

562(c) Parent presuned authority

300.

565 Types & location of records

300.

566(a) Fees

300.

566(b) Fee/ Search & retrieval

300.

571(c) Parent refuses consent

' 300. 224 CSPD: Procedures: Inplenentation & Use

of State system

' 300. 227(a) LRE: Procedures

300.

550(b) (1) Educated w th nondi sabl ed

300.

551(b) (1) Alternative placenent

300.

551(b)(2) Suppl enentary aids/services

300.

552(a) (1) Placenent determ ned annually

300.

552(a)(2) Placenent based on | EP

300.

552(a)(3) Placenent close to hone

300.

552( b) Pl acenents avail able for IEP

300.

552(c) In school normally attend

'300.235 | EP: Procedures

300.

348(c) Publ i c agency responsible

300.

350 | EP accountability

' 300. 237 Procedural Safeguards: Assurance

'300. 240 O her requirenents
300.

530 Protection in Eval uati on Procedures

5

> Al though not required by Federal regulations,
requires the public agencies in the State to submt policies

and procedures with their

NDE

LEA applications which address the
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Key: A = ABSENT I = I NCOVPLETE or | NCONSI STENT
Agenci es
Requi r enent A B C |D
300. 531 Prepl acenent Eval uati on A A A
300. 532(e) Eval uati on by MDT or group A
300.533(a)(3) Placenent decision by group I A A
300.533(a) (4) Placenent decisions/LRE A A
300. 534( b) Reeval uation/every 3 years or nore I I A

' 300. 221 [Confidentiality]

' 300. 566(a) [Fees] - The LEA application from public agency A
states that the public agency reserves the right to charge for
copies. The application does not explain that the public agency
may charge a fee only if the fee does not effectively prevent
parents fromexercising their right to i nspect and revi ew
records.

' 300.571(c) [Procedures when no consent] - Public agencies A B,
C, and D neither described the | ocal procedures for

i npl enentation of this requirenent, nor explained that the public
agency has inplenented the State's Procedures. This regulation
states that the SEA shall include policies and procedures inits
State plan that are used in the event that a parent refuses to
provi de consent to disclose personally identifiable information
to anyone other than officials of participating agencies
collecting or using this information. While the SEA is
responsi bl e for establishing such policies and procedures and
including the policies and procedures in its State plan, public
agencies are responsible for inplenenting those procedures.

VWiile NDE' s State plan explains that matters related to refusal

protection in evaluation requirenents at ''300.530 - 300. 534.
OSEP' s review of these procedures indicated that certain of
these requirenents were set forth inconpletely, incorrectly,
or were absent fromthe policies and procedures submtted with
t hese

Part B applications.
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of consent may be resolved through a hearing, OSEP found that the
LEA applications fromthese public agencies did not contain any
information to address this requirenent.

' 300. 224 [ Conprehensive System of Personnel Devel opnment (CSPD) ]
The LEA applications frompublic agencies A, B, C and D contain
general assurances regarding the CSPD. This information does not
i ncl ude specific procedures devel oped by each public agency for
the inplenentation and use of CSPD established by the SEA, as
required by this regulation. GOSEP found that the standard for
CSPD contained in NDE s Policies and Procedures Checklist (the
docunment used by NDE to review policies and procedures) requires
LEAs to provide an assurance and does not require public agencies
to devel op procedures as set forth at '300.224. NDE s checkli st
states only that the public agency wll inplenent and use the
CSPD as established under 92 NAC 51-010.06, NDE s State rule.

' 300. 227 [Least Restrictive Environnent]

' 300. 550(b) (1) [Educated with nondisabled] - The policies and
procedures from public agency B state, "to the maxi num extent
possible children with disabilities are educated with children
who are nondi sabled.” Part B requires that, to the maxi num
extent appropriate, children with disabilities are educated with
chil dren who are nondi sabl ed.

' 300.551(b) (1) [Alternative placenents]

The policies and procedures from public agency A set forth a
conti nuum of placenment options that does not include the option
of "instruction in regular classes,” which is one of the
alternative placenents required by this Federal regul ation

' 300. 551(b) (2) [Supplenentary aids/services]; '300.552(a)(2)

[ Pl acenent based on I EP] ' 300.552(a)(3) [Placenent close to
home] ; and ' 300.552(c) [School normally attend] - The policies
and procedures from public agencies A, C and D state, "unless a
student is noderate, severely/profoundly disabled, the student
shoul d be served in the building special resource roomwth the
use of supplenentary ai des and services before considering

pl acenent in a special education programin another attendance
area or outside the school district.” This procedure excludes
students with noderate and severe/profound disabilities from
havi ng access to the full range of conti nuum options
specifically, regular class placenent. The procedure does not
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delineate which of the alternative placenent options are
avail abl e for consideration for this popul ation.

' 300. 237 [Procedural Safeguards] - NDE' s Statenent of Assurances
for a Free Appropriate Public Education includes an assurance
statenent that indicates that all procedural safeguards,

policies, and prograns adm nistered within the public agency are
i n accordance with NDE Special Education Rules. OSEP has

determ ned that although they have submtted this assurance to
NDE, public agencies A, B, C and D have not net the requirenent
of '300.237 because these agenci es have not conpletely
established all of the procedural safeguards of ''300.500-300.514
and 20 USC ' 1415(e)(4)(B) as presented on page 9 in Section |11

of this Report.

' 300. 240 [ her Requirenents] -
'300.530 [Protection in Evaluation Procedures]

' 300. 533(a)(3) [Placenent by a group] - The policies and
procedures in public agency A state that "the director of special
education may anmend or reject proposals if, in the director's
opinion they are contrary to law or _are otherw se inappropriate.™
This procedure is inconsistent wwth the Federal regulation, which
requires that the placenent decision is nade by "a group of
persons, including those know edgeabl e about the child, the
meani ng of the evaluation data, and the placenent options."

' 300. 534(b) [ Reeval uati on]

The policies and procedures from public agencies A and C state
that a reevaluation will be conducted "if the child s parent or
teacher requests an evaluation.” The Federal regul ation
specifies that an evaluation is conducted "every three years, or
nmore frequently if conditions warrant, or, if the child' s parent
or teacher requests an eval uation.™

2. NDE' s LEA application systempermtted approval of
applications even though NDE recogni zed that LEA applications did
not nmeet all LEA application requirenents. NDE notified public
agencies A and C by nenorandum dated March 1993 that the LEA
applications fromthese agenci es had been approved and that the
agenci es should submt revised policies and procedures to neet

m ni mum st andards on or before June 1, 1993. However, NDE did
not have procedures to ensure that applications are anmended to
ensure conpliance by the effective date of the application.
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B. NDE is responsible for foll ow ng hearing procedures before
it disapproves an application. These procedures nust neet
the requirenents as set forth in '76.401.

Fl NDI NG

OSEP has determ ned that NDE has not established hearing
procedures for disapproval of LEA applications that are
consistent with the tinelines set forth at '76.401.

NDE submtted Rule 61 - Regulations for Practice and Procedures
Before the State Board of Education in Contested cases and For
Declaratory Rulings in response to OSEP' s request for
docunentation of NDE's process for hearing procedures. As a
result of interviews with two NDE adm ni strators responsi ble for
ensuring that NDE s LEA application systemis fully consistent

w th Federal regulations, OSEP found that this docunent governs
contested case hearings and appeal procedures before the Nebraska
State Board of Education and does not apply to hearings for

di sapproval of LEA applications. Consequently, it does not
contain the specific requirenents as set forth in '76.401 -

"Di sapproval of an Application - Qpportunity For a Hearing," with
regard to hearing procedures and established tinelines.

These adm nistrators also cited NDE' s State Plan that references
NDE' s Rules at 92 NAC 51-004. 09F and 92 NAC 51-012.01C8 as
addi ti onal docunentation describing NDE s process for hearing
procedures. These Rules, however, do not contain the tinelines
specified at '76.401.
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[11. DUE PROCESS PROCEDURES AND PROCEDURAL SAFEGUARDS

NDE is required to exercise its general supervisory
responsibility to ensure that due process procedures and ot her
procedural safeguards are available to parents and children with
disabilities ('300.501). Sections 300.500 through 300.514 and
20 USC ' 1415(e)(4)(B) delineate the due process and procedural

saf equard requirenments that each public agency nust neet. In
addition to NDE's general responsibilities under '300.501, NDE is
required to fulfill specific responsibilities in order to ensure

t hat public agencies conply with ''300.500-300.514 and 20 USC
'1415(e) (4) (B)

A.  Public agencies are responsi ble for establishing and
i npl enmenti ng procedural safeguards which neet the
requi renments of ''300.500-300.514 and 20 USC ' 1415(e) (4)(B)
(' 300.501.)

Fl NDI NG

OSEP finds that NDE did not fully neet its responsibility under
' 300. 501 to ensure that public agencies establish and i npl ement
procedural safeguards as required by '300.501.

NDE requires each public agency in the State to adopt policies
and procedures that address the procedural safeguards

requi rements of ''300.500-300.514 and 20 USC ' 1415(e) (4) (B)
OSEP' s review of NDE's nonitoring procedures indicated that NDE s
procedure for ensuring the establishnment and inpl ementation of

t he procedural safeguards that neet the requirenents of

' ' 300. 500- 300. 514 and 20 USC ' 1415(e)(4)(B) was inconplete. (See
Section | on page 2 of this Report.) Further, OSEP' s revi ew of
the policies and procedures fromthese public agencies indicated
that these public agencies did not correctly establish certain
procedural safeguards. Procedural safeguards which OSEP

determ ned had been incorrectly established are indicated in
Table I11. An explanation is provided for each area so

desi gnat ed.
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TABLE 111
ANALYSI S OF DOCUMENTS USED BY PUBLI C AGENCI ES TO ESTABLI SH
PROCEDURAL SAFEGUARDS

REQUI REVENT

ESTABL| SHED POLI CI ES AND
PROCEDURES

300.503(a) - The parents of a child
with a disability have the right
under this part to obtain an

i ndependent educational eval uation
of the child.

The policies and procedures from
agency A included a procedure which
established a tineline for
requesti ng an i ndependent assessnent
to be no nore than six nonths from
the date of the public agency's
assessnent. Under Part B, a siXx
month time limt during which a
parent may request an |EE is not

per m ssi bl e.

The policies and procedures from
agencies B, C and D state that the
children nust be currently receiving
speci al education services in order
to qualify for an EE. The Federa
regul ati ons do not restrict the
ability of parents to request an |IEE
to those parents whose children are
currently receiving special
educati on services.

300.503(b) - A parent has the right
to an independent educationa

eval uation at public expense if the
parent disagrees with an eval uation
obt ai ned by the public agency.
However, the public agency may
initiate a hearing under '300.506 to
show that its evaluation is

appropri ate.

The policies and procedures from
public agencies C and D state that
the public agency is relieved of any
financial responsibility regarding
an |EE if the parents obtained an

| EE wi t hout prior notice to the
public agency. These policies and
procedures are inconsistent with

' 300. 503(b), which does not pernit a
public agency to condition public
paynment for an | EE on the receipt of
prior notice fromthe parent.
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REQUI REMENT ESTABLI SHED PCLI Cl ES AND

PROCEDURES

300.504(a) - Witten notice that The policies and procedures from

nmeets the requirenents of '300.505 agencies A, B, C, and D only address

must be given to the parents of a t he provision of notice when the

child with a disability a reasonable | public agency proposes an

time before the public agency eval uation. The Federal regulation

proposes or refuses to initiate or requires that each tine the public

change the identification, agency proposes to initiate or

eval uation, or educational placenent change the identification

of the child or the provision of eval uation, or educational placenent

FAPE to the child. of the child or the provision of
FAPE to the child; or refuses to
initiate or change the
identification, evaluation, or
educati onal placenent of the child
or the provision of FAPE to the
child.

B. Pursuant to '300.504(a), prior witten notice, which neets
the content requirenents at '300.505, nust be given to
parents a reasonable tinme before the public agency proposes
or refuses to initiate or change the identification
eval uation, educational placenent of the child, or the
provision of a free appropriate public education.

Fl NDI NGS:

OSEP finds that NDE did not fully neet its responsibility under

' 300.504(a) to ensure that public agencies provide notice of
procedural safeguards at the required tines. OSEP interviewed
adm ni strators responsi ble for special education prograns in each
of the public agencies it visited. The admnistrators were asked
if notice was provided to parents of children with disabilities
for each of the specific instances as required by '300.504(a).

1. During the 1989-90 school year, when public agencies A C and
E were nonitored, NDE conducted focused nonitoring activities,
designed to collect data and make conpliance determ nations in
one specific area. Since NDE nonitored for conpliance only in
the area of IEP requirenments, NDE did not make any findings



Page 13 - Nebraska Departnment of Education Final Report

regardi ng the provision of notice required by '300.504(a) in
public agencies A, C and E, although OSEP found such deficiencies
i n those agenci es.

2. Special education admnistrators from public agencies A and E
stated that parents are not given prior witten notice when the
publ i c agency proposes a change in the IEP, a change in

pl acenent, a reevaluation, or for refusal of these actions. In
addition, the adm nistrator from public agency A stated that
parents are not given prior witten notice in instances when the
agency or the parent refuses the initial placenent.

3. An admnistrator from public agency C stated parents are not
given a full explanation of procedural safeguards when the public
agency proposes a reeval uation or when the public agency refuses
prepl acenent evaluation, initial placenent, a change in an IEP, a
change of placenent or a reevaluation. The adm nistrator from
public agency E stated that parents are given a full explanation
of procedural safeguards only on initial placenent, and not for
the proposal or refusal of any other special education action.

| V. FREE APPROPRI ATE PUBLI C EDUCATI ON

NDE is responsible for ensuring that a free appropriate public
education is available to all children with disabilities within
the State. '300.300 In part, "free appropriate public
educati on” neans special education and rel ated services which are
provided in conformance with an IEP. ''300.8(d) and 300. 350.
"Speci al education"” neans specially designed instruction, at no
cost to the parent, to neet the unique needs of a child with
disabilities. '300.17(a)(1). "Related services" neans
"transportation and such devel opnental, corrective, or supportive
services as are required to assist a child [wth disabilities] to
benefit from special education.” Related services include speech
pat hol ogy and audi ol ogy, psychol ogi cal services, and physical and
occupational therapy. '300.16(a).

Fl NDI NG

1. OSEP finds that NDE did not fully neet its responsibility
under '300.300 to ensure that all public agencies consider the
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need for extended school year (ESY) services and nake those
services avail able as a conponent of FAPE, as necessary to ensure
that a child with a disability receives FAPE

During the 1989-90 and 1990-91 school years, NDE conducted
focused nonitoring activities, designed to collect data and nmake
conpliance determnations in specific areas. During the 1989-90
school year, when public agency C was nonitored, NDE only

nmoni tored for conpliance with IEP requirenents. During the
1990-91 school year, when NDE nonitored public agency D, NDE only
nmoni tored for conpliance with the conposition of, and the
procedures required for, nmultidisciplinary teans. Consequently,
NDE did not nmake any findings regarding the availability of ESY
services in public agencies C and D, although OSEP found such
deficiencies in those agenci es.

In interviews with public agency personnel, OSEP expl ai ned t hat
ESY services are those services available to students with
disabilities during the summer in conformance with the student's
| EP as part of FAPE, and that ESY services are not the services
available to all students as part of sumrer school or on a
tuition-paying basis. As discussed below, adm nistrators
responsi bl e for the provision of special education and teachers
from public agencies C and D, who were involved in the IEP

devel opnent and pl acenent determ nations, informed OSEP that

t hese public agencies did not consider the need for ESY services
and/ or nmake those services available to neet the uni que needs of
an individual child with a disability as a conponent of FAPE.
Adm nistrators in both public agencies informed OSEP that regular
sumer school on a tuition basis or a summer canp were the only
services available to students regardl ess of educational need.

a. In public agency C, one admnistrator, who is responsible
for the provision of special education services in the public
agency, informed OSEP that the ESY program avail able for students
with disabilities consisted only of occupational therapy and
speech therapy, regardl ess of individual student need. Another
adm nistrator in public agency C, who was responsible for the
adm ni stration of special education progranms, told OSEP that ESY
services for students with disabilities consisted of a "sumer
school " only for preschool -aged students. According to this

adm nistrator, the need for ESY services is neither considered by
the 1EP commttee, nor docunented on a student's IEP. One of the
two teachers who participated in the devel opnent of |IEPs, when
asked to describe the ESY services available to students with
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disabilities in public agency C, corroborated the admnistrator's
information, stating that "there is an | EP-based preschool
program"” The other teacher interviewed in public agency C, when
asked about the availability of ESY services, told OSEP that
"there is no summer prograni available in the public agency for
students with disabilities.

b. In public agency D, one adm nistrator who was responsible for
the adm ni stration of special education prograns told OSEP that
students with disabilities may attend a six week canp in a

nei ghbori ng town during the sumer, but the admnistrator told
OSEP that the public agency has not utilized the program The
adm nistrator indicated that the canp is the only program
avai |l abl e during the sumer for students with disabilities. A

t eacher who participated in the devel opnent of |IEPs and pl acenent
determ nations, interviewed by OSEP stated that the canp is the
"only program avail abl e" to students during the sumrer.



Page 16 - Nebraska Departnment of Education Final Report

V. PROTECTI ON I N EVALUATI ON PROCEDURES

NDE i s responsi ble for ensuring that public agencies conduct an
eval uation that neets the requirenents of '300.532 for each child
with a disability, every three years, or nore frequently if
conditions warrant, or if the child s parent or teacher requests
an eval uation. '300.534(b).

Fl NDI NG

OSEP finds that NDE did not fully neet its responsibility to
ensure that public agencies conduct an evaluation that neets the
requi renments of '300.532 for each child with disability, every
three years, or nore frequently if conditions warrant, or if the
child s parent or teacher requests an evaluation. '300.534(Db).

During the 1989-90 school year, when public agencies A and C were
nmoni t ored, NDE conducted focused nonitoring activities, designed
to collect data and nake conpliance determ nations in one
specific area. Since NDE nonitored for conpliance only in the
area of | EP requirenents, NDE did not make any findings regarding
the protection in evaluation procedures in public agencies A and
C, although OSEP found such deficiencies in those agenci es.

OSEP requested, via tel ephone prior to the site visit, that the
agency-w de speci al education adm nistrator for each public
agency scheduled to be visited provide a |list of the nanmes and
the dates of the nost recent evaluation for all students with
disabilities in the public agency. OSEP reviewed each list and
found that there are 94 students in public agency A and 6
students in public agency C whose three year reeval uations were
overdue at the time of the OSEP visit in March, 1993.°

Tabl e V provides a summary of the anount of tinme reeval uations
were overdue for students with disabilities in public agencies A
and C.

6 According to information provided by Public Agencies A
and C, the nunbers of students receiving special education at
the time of the visit were 4,068 and 240, respectively.

Al t hough OSEP recogni zes that the percentage of conpliance
with '300.534(b) in Public Agencies A and Cis relatively

hi gh, these data represent findings of nonconpliance with this
requi renent.
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TABLE V
NUMBER OF STUDENTS
TI ME BEYOND DATE
FOR THREE YEAR
REEVALUATI ON
PUBLI C AGENCY A PUBLI C AGENCY C

LESS THAN 1 MONTH 31 2
1 - 6 MONTHS 46 0
6 MONTHS - 1 YEAR 4 4
1 - 2 YEARS 0
2 - 3 YEARS 0
3 OR MORE YEARS 0

TOTAL 94 6

- END OF TEXT OF REPORT -
APPENDI CES A, B AND C THAT FOLLOW
ARE | NCLUDED BY REFERENCE IN TH S REPORT
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APPENDI X A

PUBLI C AGENCI ES VI SI TED BY OSEP

OSEP visited four |ocal educational agencies and one State-
operated facility as part of its conpliance review of NDE. \Were
appropriate, OSEP has included in this Report data collected from
those five agencies to support or clarify the OSEP findings
regarding the sufficiency and effectiveness of NDE' s systens for
ensuring conpliance with the requirenents of Part B. The agency
in which the supporting or clarifying data were collected is

i ndi cated by a designation such as "public agency A" The
agencies that OSEP visited and the designation used to identify
those agencies in this Report are set forth bel ow

PUBLI C AGENCY A

Li ncol n Public School s

PUBLI C AGENCY B

Kear ney Public School s

PUBLI C AGENCY C

Gering Public Schools

PUBLI C AGENCY D M tchell Public School s

PUBLI C AGENCY E

Mort on School
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APPENDI X B

CORRECTI VE ACTI ONS

FINDING/FEDERAL

REQUIREMENT

ACTION REQUIRED

TIMELINE FOR
SUBMISSION

SEA Monitoring

20 UsC

' 1232d(b)(3)(A)
(Proper methods
for identifying all
areas of
noncompliance)

1. NDE must revise its monitoring procedures to include an effective method to
identify all areas of noncompliance regarding requirements cited in Sections I, Il,
IIl, IV, and V of this Report, including a method for ensuring the provision of
FAPE for individuals incarcerated in DOC facilities;

2. NDE must issue a memorandum which informs all public agencies of the
revised monitoring procedures.

3. NDE must develop training materials for NDE monitoring personnel in the
use of revised monitoring procedures.

4. NDE must provide training using materials developed in #3 above.

la. Submit revised
procedures by:
60 days from receipt of the

final Report.

1b. Submit verification of
implementation: 180 days
from receipt of OSEP
approval of procedures.

2a. Submit memorandum
to OSEP: 30 days from
receipt of OSEP approval

of procedures.

2b. Issue memorandum to
public agencies: 15 days
from receipt of OSEP

approval of memo.

3. Submit training

materials: 60 days from
receipt of OSEP approval

of procedures.

4. Submit verification of
training: 30 days from
OSEP approval of training
materials.

Review and
approval of LEA
Applications
' 76.400(b) & (d)
76.700
(Procedures for
submission and
approval of LEA
applications)

' 76.401
(Hearing
procedures)

1. NDE must adopt or revise procedures to ensure that it approves applications
that meet all Federal requirements.

2. NDE must revise its hearing procedures for disapproval of an application to
meet the required Federal procedures and timelines.

3. NDE must provide training to NDE staff who implement LEA application
procedures in the use of the revised materials and procedures to ensure that
approved applications meet all Federal requirements.

1. Submit revised materials
and procedures by: 60
days from receipt of final

Report.

2. Submit revised hearing
procedures by : 60 days
from receipt of final Report.

3. Submit training
materials: 60 days from

OSEP approval of
materials and procedures.
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FINDING/FEDERAL
REQUIREMENT

ACTION REQUIRED

TIMELINE FOR
SUBMISSION

Il Due Process and
Procedural
Safeguards

A.' 300.501
(Public agencies
must establish and
implement
procedural
safeguards which
meet the
requirements of
' ' 300.500
-300.514, 20 USC
' 1415(e)(4)(B), 20
USC ' 1415(d)(4)
and ' ' 300.562-
300.569.

1. NDE must submit documentation that those agencies in which OSEP
identified deficient practices have established and implemented procedural
safeguards that meet the requirements of ' ' 300.500-300.514, 20 USC

' 1415(e)(4)(B), 20 USC ' 1415(d)(4), and ' ' 300.562-300.569.

2. NDE must develop materials to inform and train teachers and administrators
in their responsibilities in the areas cited in  Section Ill of the Report.

3. NDE must provide training as outlined above.

1. Submit documentation:
60 days from receipt of the

Final Report.

2. Submit revised
procedures by: 60 days
from receipt of the Final

Report.

3. Submit documentation
by: 60 days from OSEP
approval of materials.

Il Due Process and
Procedural
Safeguards

B. ' 300.504(a)
(Public agencies
must provide
written notice to
parents as required
by ' 300.504(a),
which contains the
content required at
' 300.505(a)(1).)

1. NDE must develop and issue a memorandum to all public agencies,
informing them that: (a) they must immediately begin to provide prior written
notice to parents each time that they propose or refuse to initiate or change the
identification, evaluation, or educational placement of a child, or the provision of
FAPE to the child. The notice must include the content required by

' 300.505(a), including a full explanation of procedural safeguards.

2. NDE must develop procedures to ensure that public agencies provide notice
to parents that includes a complete explanation of the procedural safeguards
available to parents under ' 300.505(a)(1) each time that they propose or
refuse to initiate or change the identification, evaluation, or educational
placement of a child, or the provision of FAPE to the child. NDE must submit to
OSEP verification that it has determined that all public agencies have
established and implemented procedures consistent with the requirements of

' ' 300.504(a) and 300.505(a)(1).

la. Submit memorandum:
30 days from receipt of

final Report.

1b. Issue memorandum
by: 15 days from receipt of
OSEP approval of memo.

2a. Submit procedures by:
60 days from receipt of

final Report.

2b. Submit verification that
public agencies have
established and
implemented procedures:
60 days from receipt of

OSEP approval of

procedires
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FINDING/FEDERAL

REQUIREMENT

ACTION REQUIRED

TIMELINE FOR
SUBMISSION

V.

FAPE

' ' 300.300

(FAPE is available
to all children within
the State;
consideration of
extended school
year services)

1. NDE must issue a memorandum to those public agencies in which OSEP
identified areas of noncompliance requiring those agencies to correct their
practices and procedures. The public agencies must submit documentation to
NDE that changes necessary to comply with Part B requirements ' ' 300.300
have been implemented. NDE must submit to OSEP verification that it has
determined that each of these public agencies has corrected its practices and
procedures.

2. NDE must develop materials to inform and train teachers and administrators
in their responsibilities in the areas cited in Section IV of the Report.

3. NDE must provide training as outlined above.

la. Submit memorandum:
30 days from receipt of

final Report.

1b. Issue memorandum
by: 15 days from receipt of
OSEP approval of memo.

1c. Submit verification of
corrected procedures by:
90 days from receipt of

Final Report.

2. Submit materials by: 30
days from OSEP approval

of procedures.

3. Submit verification by:
60 days from OSEP
approval of materials.
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FINDING/FEDERAL
REQUIREMENT

ACTION REQUIRED

TIMELINE FOR
SUBMISSION

V. Protection in
Evaluation
Procedures

' 300.534(b)
(Reevaluations)

1. NDE must issue a memorandum to public agencies A and C, requiring those
agencies to complete the overdue reevaluations. The public agencies must
submit documentation to NDE that changes necessary to comply with Part B
requirement ' 300.534(b) have been implemented. NDE must submit to OSEP
verification that it has determined that these public agencies have conducted the
overdue reevaluations.

2. NDE must develop materials and conduct training for teachers and
administrators in their responsibilities in the areas cited in Section V of the
Report.

1.a. Submit memorandum:
30 days from receipt of

final Report.

1.b. Issue memorandum
by: 15 days from receipt of
OSEP approval of memo.

1.c. Submit verification by:
180 days from issuance of
memo.

2.a. Submit materials by:
30 days from OSEP
approval of procedures.

2.b. Submit verification by:
30 days from OSEP
approval of materials.
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APPENDI X C

SUMVARY OF OSEP'S ANALYSI S OF NDE' S RESPONSE
TO DRAFT MONI TORI NG REPORT

Requirenent: NDE is responsible for the adoption and use of
proper nethods to nonitor public agencies responsible for
carrying out special education programs. 20 USC '1232d(b)(3)(A).
OSEP' s review of NDE's nonitoring procedures (programrevi ew
standards) indicated that NDE did not have a nethod to determ ne
conpliance regarding the follow ng requirenents:

Federal Requirenent Description

' 300. 303 Functioni ng of hearing aids

' 300. 305 Program opti ons

' 300. 307 Physi cal education

' 300. 348( c) Private school placenents
(responsibility for conpliance with
Part B)

' 300. 503 | ndependent eval uati ons

' 300. 504(c) Procedures when parents refuse
consent

' 300. 504(d) Consent not required as condition of
benefit

' 300. 531 Prepl acenment eval uati on

' 300. 533(b) Pl acenment procedures

' 300. 541 Criteria for determ ning exi stence of
SLD

' 300. 550( a) Least restrictive environnment -
Gener al

' 300. 562(c) Parents presuned authority

' 300. 567(a) Amendnent of records at parents
request

' 76.652 - 76.662 Participation of children enrolled in

private school s
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Federal Requirenent Descri ption
' 76. 683 Heal th or safety standards
' 76.731 Records related to conpliance

NDE' s response to Draft Report: NDE responded to the draft
Report with copies of indicators that were devel oped for use in
Nebraska's Program St andards Revi ew Systemto determ ne whet her
school districts are in conpliance wth the Federal requirenents
listed in this section of the Report.

OSEP Anal ysis of Response: After review of the materials
submtted by NDE, OSEP has determ ned that NDE has devel oped
procedures to address each of the areas of the Federal

regul ations cited in this section of the Report. OSEP noted this
fact in a footnote to finding 1 on page 1 of the Report.




